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coordinate with the Department of
Justice to file appropriate motions, in-
cluding motions to remove the matter
to Federal court, to quash, or to obtain
a protective order.

(b) We will limit our decision to
allow employee testimony to the scope
of your Touhy Request.

(c) If you fail to follow the require-
ments of this Subpart, we will not
allow the testimony or produce the
records.

(d) If your Touhy Request is com-
plete, we will consider the request
under § 2.88.

§ 2.88 What criteria will the Depart-
ment consider in responding to my
Touhy Request?

In deciding whether to grant your
Touhy Request, the appropriate De-
partment official will consider:

(a) Your ability to obtain the testi-
mony or records from another source;

(b) The appropriateness of the em-
ployee testimony and record produc-
tion under the relevant regulations of
procedure and substantive law, includ-
ing the FOIA or the Privacy Act; and

(c) Our ability to:
(1) Conduct our official business

unimpeded;
(2) Maintain impartiality in con-

ducting our business;
(3) Minimize the possibility that we

will become involved in issues that are
not related to our mission or programs;

(4) Avoid spending public employee’s
time for private purposes;

(5) Avoid the negative cumulative ef-
fect of granting similar requests;

(6) Ensure that privileged or pro-
tected matters remain confidential;
and

(7) Avoid undue burden on us.

RESPONSIBILITIES OF EMPLOYEES

§ 2.89 What must I, as an employee, do
upon receiving a request?

(a) If you receive a request or sub-
poena that does not include a Touhy
Request, you must immediately notify
your supervisor and the Solicitor’s Of-
fice, or the General Counsel of the Of-
fice of the Inspector General, as appli-
cable, for assistance in issuing the
proper response.

(b) If you receive a Touhy Request,
you must promptly notify your super-

visor and forward the request to the
head of your bureau, division or office.
After consulting with the Solicitor’s
Office or, in the case of the Office of In-
spector General, its General Counsel,
the official in charge will decide
whether to grant the Touhy Request
under § 2.88.

(c) All decisions granting or denying
a Touhy Request must be in writing.
The official in charge must ask the ap-
plicable unit of the Solicitor’s Office
or, in the case of the Office of Inspector
General, its General Counsel, for advice
when preparing the decision.

(d) Under 28 U.S.C. 1733, Federal Rule
of Civil Procedure 44(a)(1), or com-
parable State or Tribal law, a request
for an authenticated copy of a Depart-
ment record may be granted by the
person having the legal custody of the
record. If you believe that you have
custody of a record:

(1) Consult your delegated authority
to determine if you can grant a request
for authentication of records; and

(2) Consult the Solicitor’s Office or,
in the case of the Office of Inspector
General, its General Counsel, con-
cerning the proper form of the authen-
tication (as authentication require-
ments may vary by jurisdiction).

§ 2.90 Must I get approval before testi-
fying as an expert witness on a sub-
ject outside the scope of my official
duties?

(a) You must comply with 5 CFR
2635.805(c), which details the authoriza-
tion procedure for an employee to tes-
tify as an expert witness, not on behalf
of the United States, in any judicial or
administrative proceeding in which the
United States is a party or has a direct
and substantial interest. This proce-
dure means:

(1) You must obtain the written ap-
proval of your Deputy Ethics Official;

(2) You must be in an approved leave
status if you testify during duty hours;
and

(3) You must state for the record that
you are appearing as a private indi-
vidual and that your testimony does
not represent the official views of the
Department.

(b) If you testify as an expert witness
on a matter outside the scope of yoru
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official duties, and which is not cov-
ered by paragraph (a) of this section,
you must comply with 5 CFR 2635.802
and 5 CFR 3501.105.

APPENDIX A TO PART 2—FEES

The following uniform fee schedule is ap-
plicable to all constituent units of the De-
partment. It states the fees to be charged to
members of the public for services performed
in searching for, reviewing and duplicating
requested records in connection with FOIA
requests made under subpart B of this part
and to services performed in making docu-
ments available for inspection and copying
under subpart A of this part. The duplicating
fees stated in the schedule are also applica-
ble to duplicating of records in response to
requests made under the Privacy Act. The
schedule also states the fee to be charged for
certification of documents.

(1) Copies, basic fee. For copies of docu-
ments reproduced on a standard office copy-
ing machine in sizes to 81⁄2″×14″, the charge
will be $0.13 per page.

Examples: For one copy of a three-page doc-
ument, the fee would be $0.39. For two copies
of a three-page document, the fee would be
$0.78. For one copy of a 60-page document,
the fee would be $7.80.

(2) Copies, documents requiring special han-
dling. For copies of documents which require
special handling because of their age, size,
etc., cost will be based on direct costs of re-
producing the materials.

(3)–(4) [Reserved]
(5) Searches. For each quarter hour, or por-

tion thereof, spent by clerical personnel in
manual searches to locate requested records:
$2.30. For each quarter hour, or portion
thereof, spent by professional or managerial
personnel in manual searches to locate re-
quested records because the search cannot be
performed by clerical personnel: $4.65.

Search time for which fees may be charged
includes all time spent looking for material
that is responsive to a request, including
line-by-line or page-by-page search to deter-
mine whether a record is responsive, even if
the search fails to locate records or the
records located are determined to be exempt
from disclosure. Searches will be conducted
in the most efficient and least expensive
manner, so as to minimize costs for both the
agency and the requester. Line-by-line or
page-by-page identification should not be
necessary if it is clear on the face of a docu-
ment that it is covered by a request.

(6) Review of records. For each quarter hour,
or portion thereof, spent by clerical per-
sonnel in reviewing records: $2.30. For each
quarter hour, or portion thereof, spent by
professional or managerial personnel in re-
viewing records: $4.65.

Review is the examination of documents
located in response to a commercial use re-

quest to determine whether any portion of
any document located is permitted to be
withheld and the subsequent processing of
documents for disclosure by excising exempt
material or otherwise preparing them for re-
lease. Review does not include time spent in
resolving general legal or policy issues re-
garding the application of exemptions.

(7) [Reserved]
(8) Certification. For each certificate of

verification attached to authenticated copies
of records furnished to the public the charge
will be $0.25.

(9) [Reserved]
(10) Computerized records. Charges for serv-

ices in processing requests for records main-
tained in computerized form will be cal-
culated in accordance with the following cri-
teria:

(a) Costs for processing a data request will
be calculated using the same standard direct
costs charged to other users of the facility,
and/or as specified in the user’s manual or
handbook published by the computer center
in which the work will be performed.

(b) An itemized listing of operations re-
quired to process the job will be prepared
(i.e., time for central processing unit, input/
output, remote terminal, storage, plotters,
printing, tape/disc mounting, etc.) with re-
lated associated costs applicable to each op-
eration.

(c) Material costs (i.e., paper, disks, tape,
etc.) will be calculated using the latest ac-
quisition price paid by the facility.

(d) ADP facility managers must assure
that all cost estimates are accurate, and if
challenged, be prepared to substantiate that
the rates are not higher than those charged
to other users of the facility for similar
work. Upon request, itemized listings of op-
erations and associated costs for processing
the job may be furnished to members of the
public.

(e) Requesters entitled to two hours of free
search time under 43 CFR 2.20(e) shall not be
charged for that portion of a computer
search that equals two hours of the salary of
the operator performing the search.

(11) Postage/mailing costs. Mailing charges
may be added for services (such as express
mail) that exceed the cost of first class post-
age.

(12)–(13) [Reserved]
(14) Other services. When a response to a re-

quest requires services or materials other
than those described in this schedule, the di-
rect cost of such services or materials to the
Government may be charged, but only if the
requester has been notified of such cost be-
fore it is incurred.

(15) Effective date. This schedule applies to
all requestes made under the Freedom of In-
formation Act and Privacy Act after Decem-
ber 30, 1987.

[52 FR 45592, Nov. 30, 1987]
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